











notwithstanding, that concession appears well founded.

(Cf. 88 Ops.Cal. Atty.Gen. 153, 157 (2005) [“parcel

boundary map data maintained by a county assessor in

an electronic format is subject to public inspection and

copying ...” under CPRA].) Since the GIS basemap is a

public record, the County cannot claim the computer

software exemption of 6254.9, subdivision (a).
(Santa Clara, supra, 170 Cal.App.4th 1301, 1332, n.9.) Without more,
this footnote might only be dicta. However, the court makes usc of
this determination that the GIS basemap is not “computer software”
in its holding section 6254.9, subd. (e)* does not apply to the GI5
basemap. Specifically, the Santa Clara Court rejected the County’s
argument that since it had taken the liberty to copyright the GIS
basemap, section 6254.9 (e) entitled the County to demand a
licensing agreement. (Id. at p. 1331.) The Santa Clara Court expresslv
denied the County’s copyright claim by concluding section 6254.9
does not apply to the GIS basemap because it is not “computer
software” under section 6254.9:

By the express terms of section 6254.9, the Legislature has
demonstrated its intent to acknowledge copyright
protection for software only. In sum, while section 6254.9
recognizes the availability of copyright protection for
software in a proper case, it provides no statutory
authority for asserting any other copyright interest.

5 “Nothing in this section is intended to limit any copyright

protections.”
15



(Santa Clara, supra, 170 Cal. App.4th 1301, 1334). This holding — that
Santa Clara County cannot claim copyright protection of its GIS
basemap under section 6254.9(e) because the GIS basemap is not
software under 6254.9 (a) —is dependent on the Court’s finding that
the GIS basemap is not software. Because the result in the Saiita
Clara case depends upon the court’s finding that the GIS basemap 15
not software, that finding is a holding and not dicta.

The Orange County Opinion errs in attempting to distinguish
Santa Clara on the basis that the Santa Clara Court did not interpret
“computer mapping system” as that term is used in section 62549
(b). But the distinction is one without a practical difference: if the
GIS data is not “computer software” as contemplated by section
62549, then the date is subject to the Public Records Act’s disclosure
requirements. Therefore, the two Court of Appeal Opinions are in
conflict with each other. Supreme Court review of this case is

necessary to establish uniformity of decision.

B. This Case Presents Important Questions of Law.

1. Whether the section 6254.9 software exclusion applies to
electronic data such as GIS data is an important
question of law because the answer implicates a fast
growing sector of public records held by government.

The specific electronic data at issue in both this case and the
Santa Clara case is GIS land parcel data. But the two conflicting case
holdings could apply to other types of GIS data, and even non-GIS

electronic records. For example, hundreds, if not thousands, of state
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and local agencies maintain GIS data regarding the locations of
storm drains, pipelines, electric poles, streets and highways, rivers
and lakes, parks, publicly-owned buildings, water meters, airports,
aqueducts, and street addresses. The Orange County Opinion raises
the question of whether this type of GIS data is also subject to sale
and licensing agreements in light of the Court’s reasoning.

The worst-case scenario arising from the Orange County
decision is that even non-GIS electronic records will be subject to
hefty fees and end-user licensing agreements. This is because as GIS
technology becomes more ubiquitous in government affairs, GIS
data is making its way into a greater variety of electronic records,
including computer graphics, conventional databases and non-GI5
datasets.

Both Orange County and the State of California have adopted
policies requiring new databases include "geocoding,” in other
words, GIS data. The increasing presence of GIS information in
conventional databases (e.g., a voter registration databasc or a utility
company’s customer complaint database) blurs the line between GI5
data and other types of data. As public agencies increasingly
maintain their public records in the form computer data, and as
computer data increasingly contains GIS information, the Orange
County Opinion, if it stands, could serve to justify government’s

refusal to disclose, (or demand for licensing agreements and hefty
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fees), vast numbers of public records by virtue of the fact the records
contain GIS data.

The statewide and even nationwide significance ot correctly
interpreting section 6254.9's computer software exclusion is
demonstrated by the number and variety of individuals and
organizations for which amicus curiae briefs were filed in the Court

of Appeal.

a) Section 6254.9 should be interpreted so as to
effectuate the express purpose and structure of the
Public Records Act, that is, give the public access to as
much government-held information as possible within
the constraints of significant privacy and security
interests, to enable citizens to effectively monitor their
government and keep it accountable.

In enacting the Public Records Act into law, the Legislature
declared that “access to information concerning the conduct of the
people's business is a fundamental and necessary right of every
person in this state.” (§ 6250.) Openness in government is essential
to the functioning of a democracy, “Implicit in the democratic
process is the notion that government should be accountable for its
actions. In order to verify accountability, individuals must have
access to government files. Such access permits checks against the
arbitrary exercise of official power and secrecy in the political

process.” (Int’l Federation of Prof. and Technical Engineers, Local 21 w.
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Superior Court of Alameda County (2007) 42 Cal.4th 319, 328-29
(internal quotation marks and citations omitted).)

Citizens’ inability to obtain GIS data under the Public Records
Act will almost certainly diminish government transparency and
accountability, thereby frustrating the Act’s stated purpose.

For example, used in conjunction with an assessor’s roll
database, a GIS parcel database can be used by a property owner to
locate comparable properties based on geographic criteria, and to
evaluate whether assessed valuations and taxes are consistent and
fairly applied to the owner’s property. Similarly, the Sierra Club has
utilized Los Angeles County land parcel GIS data, previously
provided pursuant to a Public Records Act request, to determine
that certain parcels of land slated for development but owned by the
City of Santa Clarita are within the navigable floodplain of the Santa
Clara River, and thus may be subject to the public trust doctrine.
This information was provided by the Sierra Club to the lead agency
responsible for conducting environmental revicw purstant to the
California Environmental Quality Act (“CEQA”). Had Los Angeles
County refused to disclose its GIS database to Sierra Club and
instead demanded hefty licensing fees like Orange County. the
City’s plans to develop public trust lands would have gone
unchallenged.

The Opinion gives little weight to the legislature’s express

statutory purpose in enacting the Public Records Act and instead
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implicitly and impermissibly recasts the statutory purpose as one
that furthers the government’s interest in generating revenue from

the sale of government-held information.

b) The Orange County Opinion disturbs the
Legislature’s careful balancing of interests.

In adopting section 6253.9,> which requires public agencies to
provide public records in an electronic format if available and
requested in that format, and section 6254.9, which excludes
computer software from Public Records Act disclosure, the
Legislature sought to balance the government’s interest in protecting
proprietary computer programs written and developed at significant
cost with the People’s interest in broad access to government-held

information. The intersection of the two provisions demonstrate the

b Section 6253.9 reads in pertinent part,

(a) Unless otherwise prohibited by law, any agency that has
information that constitutes an identifiable public record not exempt
from disclosure pursuant to this chapter that is in an electronic
format shall make that information available in an electronic format
when requested by any person and, when applicable, shall comply
with the following:

(1) The agency shall make the information available in any electrontc
format in which it holds the information.

(2) Each agency shall provide a copy of an electronic record in the
format requested if the requested format is one that has been tsed
by the agency to create copies for its own use or for provision to
other agencies. The cost of duplication shall be limited to the direct
cost of producing a copy of a record in an electronic format.
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legislature’s intent to establish a policy balance that weighs clearly
in favor of disclosure of all electronic data not related to software
programming itself. Regrettably, that policy balance is significantly
disturbed by the Opinion.

Orange County’s annual revenue stream from licensing its GIS
data appears to be a significant factor in the Orange County Court of
Appeal’s decision. (See Opinion at p. 5, [discussing Orange County
revenue from licensing the OC Landbase], and at p. 13, [erroneously
finding that the legislative history demonstrates the purpose of the
bill enacting section 6254.9 was to “allow(] San Jose to recoup the
development costs of its database known as the Automated
Mapping System.”].) The Opinion disturbs the Legislature’s caretul
balancing of interests by elevating Orange County’s desire to
generate a steady stream of revenue over the People’s interest in
liberal access to government-held information and thus open and
transparent government.

Simply stated, the Public Records Act was not designed to creale
a revenue center for selling public records. The Opinion might be
the first California appellate decision creating a government right to
sell public records for profit. The Orange County Court of Appeal’s
rebalancing of Orange County’s desire for revenue as more
important than the People’s interests in open and transparent
government presents an important question of law, which

necessitates review by the Supreme Court.
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2. How much weight a court should give the California
Constitution’s mandate to narrowly interpret statutory
provisions limiting access to government information is
an important question of law best resolved by the
Supreme Court.

Under the California Constitution, “The people have the right of
access to information concerning the conduct of the people’s
business. . . .” (Cal. Const., art. I, section 3, subd. (b).) This civil right
was added to the California Constitution by Proposition 59 (“Prop.
59”), which was approved overwhelmingly by the electorate in 200+4.

Prop. 59 also added requirements to the California Constitution
that specifically apply to the statutory interpretation of the PRA:

A statute, court rule, or other authority, including those
in effect on the effective date of this subdivision, shall be
broadly construed if it furthers the people's right of
access, and narrowly construed if it limits the right of

access.

(Cal. Const., art. I, section 3, subd. (b), par. 2.) This constitutional
provision controls the interpretation of the Public Records Act,
including section 6254.9. (See Commission on Peace Officer Stamdands
and Training v. Superior Court, (1997) 42 Cal.4th 278, 288). ltis a
constitutional mandate requiring courts to broadly interpret the
definition of “public record, “and narrowly interpret any exceptions
and exemptions, such as section 6254.9’s computer software
exclusion.

Given that the Opinion declares section 6254.9's statutory text is

ambiguous and subject to both parties’ interpretations (Opinion at p.
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8), the Constitution compels the Court to choose the narrower of the
two possible interpretations of the term “computer mapping
system.” Thus, the Court was compelled by the California
Constitution to adopt the position advocated by Petitioner:
“computer software” and “computer mapping systems,” as those
terms are used in section 6254.9, refer to computer programs only,
and neither GIS parcel data nor any other non-computer
programming electronic data is encompassed within the definition
of “computer software” as that term is used in section 6254.9. The
Orange County Court of Appeal erred by failing to follow the
constitutional mandate of narrowly construing exclusions to the
Public Records Act early in the statutory construction analysis.

The Opinion pays “lip service” to the constitutional mandate
that limitations on public access be narrowly construed: “Section
6254.9 must be interpreted narrowly to exclude from disclosure only
1 GIS database such as the OC Landbase.” (Opinion at p. 21.) This is
not a narrow interpretation of the Public Records Act software
exclusion at all. It actually demonstrates the Orange County Court
treated the constitutional mandate as almost an afterthought, giving
it very little weight.

The question of where in the statutory construction analysis a
Court must seriously consider and apply the constitutional mandate

to narrowly construe limits to access of government records is an
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issue the Supreme Court has not yet squarely addressed in the
context of the Public Records Act.

Whether the Orange County Opinion committed legal error in
failing to give Article 1, Section 3 of the California Constitution more
weight in its interpretation of “computer software” in section 62549
is an important legal question that should be resolved by the

Supreme Court.

C. The Opinion Misapplies Tools of Statutory
Construction.

The Opinion mistakenly found ambiguity in the computer-
software exclusion’s language and so resorted to legislative history
to interpret it. (Opinion at p. 8). But as discussed further below, the
Opinion’s analysis of the legislative history is flawed in several
respects, resulting in the erroneous conclusion that legislative
history demonstrates the legislature intended “computer mapping
systems,” as used in section 6254.9 (b), to mean something more

than computer sottware as typically defined.

1.  The plain meaning of the statute is clear

In interpreting a statute, a court must look to the statute’s
words and give them their usual and ordinary meaning. (Reid .
Google, Inc., (2010) 50 Cal. 4* 512). The plain-meaning interpretation
of “computer software” possesses the same meaning when used in
its lay and its technical senses. “Computer mapping systems,”
“computer programs,” and “computer graphics systems,” terms
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used in section 6254.9(b) to describe “computer software” are merely
illustrative examples of computer software. (Arizona State Bd. for
Charter Schools v. U.S. Dept. of Education (9th Cir. 2006) 464 F.3d 1003,
1007 [emphasis added] [“the word ‘including’ is ordinarily defined
as a term of illustration, signifying that what follows is an exarple ot
the preceding principle.”]; Federal Land Bank v. Bismarck Lumber Co.
(1941) 314 U.S. 95, 100 [“The term “including’ is not one of all-
embracing definition, but connotes simply an illustrative application
of the general principle.”].)

Section 6254.9 (b) does not enlarge the statutory definition ot
“computer software” to include the data operated upon by software,
as was Orange County’s argument below. Yet the Orange County
Opinion gave credence to the agency’s strained and unreasonable
interpretation of “computer mapping systems” as consisting of both
mapping software and the computer data upon which computer
mapping software operates: “a ‘computer mapping system’ might or
might not include data along with the associated computer
program.” (Opinion at p. 8).

Construing the term “computer mapping systems” in this
manner is unreasonable in light of the plain meaning of “computer
software.” (Goodman v. Lozano, (2010) 47 Cal. 4% 1327, 1332, [court
was “not free to ‘give the words an effect different from the plain
and direct import of the terms used.””|; People v. Tindall (2000) 24

Cal.4th 767, 772,[“Where the statute is clear, courts will not “interpret
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away clear language in favor of an ambiguity that does not exist."[.)

The Orange County’s Opinion interpreting “computer mapping
systems” as including computer data is also unreasonable given the
statute’s emphasis on treating electronic records, (such as computer
data) and software differently from onc another. (See section 6224.9,
subd. (d), [expressly cautioning that 6254.9s computer software
exception should not be read to “affect the public record status of
information merely because it is stored in a computer.”]; Corimission
on Peace Officer Standards and Training v. Superior Court, (1997) 42
Cal 4th 278, [When construing a statute, the court's task is to select
the construction that promotes rather than deteats the statute’s
general purpose, and avoids a construction that would lead to
unreasonable results.].)

Since the plain meaning of the statutory language is

unambiguous, it was error for the Orange County Opinion to resort

to legislative history in the first instance.

2. Even if the statutory text is ambiguous, the proper next
step is to apply constitutional and statutory mandates
requiring narrow interpretation of the software exclusion.

If the text of the statute were ambiguous as the Orange County
Opinion claims, the proper next step in the statutory construction
analysis would be to apply the constitutional mandate contained in
Cal. Const., art. I, section 3, subd. (b), par. 2, which compels the
narrower interpretation of the computer-software exclusion, and

gives effect to the general statutory principle underlying the Public
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Records Act that “access to information concerning the conduct of
the people's business is a fundamental and necessary right of every
person in this state.” (Section 6250.) (Commiission on Peace Officer
Standards and Training v. Superior Court, (1997) 42 Cal.4th 278, 290,
[Where more than one statutory construction is arguably possible,
the court’s task is to select the construction that comports most
closely with the Legislature's apparent intent, with a view to
promoting rather than defeating the statutes’ general purpose.|;
Professional Engineers in California Government v. Kempton (2007) 40
Cal.4th 1016, 1043, [a court is not to pass upon the wisdom,
expediency, or policy of voter enactments any more than it would
enactments by the Legislature.].)

Application of the fundamental purpose of the Public Records
Act and Article 1, Section 3 of the California Constitution resolves
the purported statutory ambiguity in section 6254.9 without the

need to resort to legislative history.

3. The Opinion contains three major errors with
respect to the legislative history of section 6254.9.

In choosing between the two alternative interpretations of
section 6254.9, the Opinion relies heavily on legislative history of
section 6254.9, added to the Public Records Act in 1988 by AB 3265.

The Opinion contains three major errors in its legislative history

analysis.
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First, the Opinion does not recognize, as it should, that the word
“software,” as used by both lay people and technical experts, never
refers to data or databases. As just one example in the record below,
the report of the Assembly Committee on Government Organization
quoted by the Opinion at p. 9, contains the following summary of
the bill enacting 6254.9: “Subject — Should computer software be
exempt from the California Public Records Act?” There is no reason
that a legislator reading this summary would expect this bill as
described to apply to GIS data or any other type of data. This
summary of the bill is only one of many indications that the
legislature intended AB 3265 to exclude only software, not data,
from public-record status. This is not an isolated example; similar
descriptions of the purpose of AB 3265 abound in the legislative
history.

Second, the Opinion takes notice of the fact that "San Jose's
description of its computer mapping system includes no references
to any mapping computer programs developed by it.” (Opinion at 13,
emphasis in original.) But it errs in concluding on this basis that San
Jose, the bill’s sponsor, had no interest in protecting its GIS software
from disclosure under the PRA. The Opinion quotes a San Jose
memorandum as follows: “The City of San Jose, like many other
government agencies|[,] has developed various computer readable
data bases, computer programs, computer graphics systems and other

computer stored information at considerable research and
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development expense.” (Opinion at pp. 9-10 (emphasis added).)
Express mention of the term “computer programs” contradicts the
Opinion’s suggestion that San Jose had not developed computer
programs (i.e. software), it wished to protect from Public Records
Act disclosure.

Third, the Opinion fails to account for the fact computer data
was already protected from disclosure under the Public Records Act at
the time section 6254.9 was enacted in 1988. Section 6256, then in
force but since repealed, provided that “{a]ny person may receive a
copy of any identifiable public record or copy thereof. Upon request,
an exact copy shall be provided unless impracticable to do so.
Computer data shall be provided in a form determined by the
agency.”” Thus, at the time section 6254.9 was enacted, section 6256
provided the government the discretion and thus the means to
exclude electronic data, including GIS data, from disclosure.

In spite of the fact the briefing below addressed this signiticant
point, the Opinion surprisingly ignores it. That the PRA did not
require the disclosure of electronic data, such as GIS data, at the time
section 6254.9 was passed is further evidence the legislature
intended to limit 6254.9’s exclusion to computer software only - not

also computer data.

7 The provision quoted from section 6256 was repealed in 2000 when
the legislature added section 6253.9 to the Public Records Act, which
requires government to disclose computer data in the computer
readable format requested if held by the agency in that format.
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D. The Case is Ripe for Supreme Court Review

The Opinion in this case provides the proper context for the
Supreme Court to resolve the issues presented above, and to resolve
them now and not later.

While section 6254.9 was added to the PRA in 1988, it was not
until 2005 the legal question of whether that section applied to GIS
data was addressed when Attorney General issued an opinion on
the subject (88 Ops.Cal.Atty.Gen. 153), at the request of a member of
the State Legislature.

Now, the question of whether GIS data falls within the definition
of “computer software,” as that term is used in section 6254.9, has
been litigated through the Court of Appeal in two separate cases in
two different districts. A full record has been established in this case
below, with testimony and declarations of expert witnesses on both
sides, and substantial briefing — two rounds in the trial court, full
briefing in the Court of Appeal, and six amicus curiae briets from a
wide range of constituencies.

After the Attorney General issued his opinion in 2005 declaring
that GIS data is not “computer software” as defined in section
6254.9, many California counties changed their GIS data-distribution
policies to conform, providing GIS parcel data for the direct cost of
copying as mandated by the Public Records Act. Following the 2009
Santa Clara case, which treated the 2005 Attorney General opinion

favorably, it was relatively well settled that GIS data must be
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disclosed in the electronic format requested pursuant to the Public
Records Act.

Thus, public agencies and consumers of data in both the public
and private sectors have relied upon, and followed, the Attorney
General’s and Santa Clara Court’s Opinions with respect to
disclosure of GIS data. Should the Orange County Opinion stand,
providers and users of GIS data will be left to grapple with
conflicting guidance as to whether GIS data is subject to Public
Records Act disclosure. The Supreme Court is the best venue to

resolve this conflict now, before more litigation ensues.

V.Conclusion

For the foregoing reasons, Petitioner respectfully requests the

Supreme Court grant its Petition for Review.

Dated: July 11, 2011 -Respectfully Submitted,

: or
b g

Sabrina Venskus
Attorney for Petitioner,
The Sierra Club
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